
A5 DUAL CARRIAGEWAY SCHEME: ENVIRONMENTAL STATEMENT ADDENDUM 2019 

 
PRE-INQUIRY MEETING: 4TH DECEMBER 2019 

 
Welcome and introduction 

 
1. Good evening everyone and welcome.  This meeting concerns the A5 road 

scheme in the Western Transport Corridor, which is being promoted by 
Department for Infrastructure, Roads. 

 
2. The Planning Appeals Commission has been appointed by DfI Roads to hold 

an inquiry under Article 67A of the Roads (Northern Ireland) Order 1993 
into an addendum to the environmental statement (ES) for the scheme, 
which was published earlier this year, along with four updated draft reports 
to inform an appropriate assessment under the Habitats Regulations. 

 
3. DfI Roads is paying all the expenses associated with the inquiry.  However, 

I want to assure you that the Commission is a statutory tribunal, 
independent of any government department.  We are not beholden to any 
interest and approach our work with an open mind.   

 
4. I’m Commissioner Trevor Rue.  I’ve been appointed to conduct the inquiry.  

I’m accompanied by my colleague Commissioner Mandy Jones.  Ms Lyra 
Huo, our inquiry administrator is also in attendance.  Lyra is on 
secondment from Amey, Transport and Engineering Consultants.  Amey 
have had no involvement in the A5 scheme.   

 
5. All communication with the Commission concerning the inquiry should go 

through Lyra or via our e-mail account info@pacni.gov.uk.  To avoid any 
perception of compromise to my impartiality, participants must not 
attempt to contact me directly by e-mail or otherwise. 

 
6. My tasks will include studying the written evidence submitted prior to the 

inquiry, recording the oral evidence, inspecting relevant sites and 
presenting a report with recommendations to DfI Roads.  My remit is 
purely advisory.  Article 67A reserves to the Department the final decision 
on whether to proceed with the road scheme but requires it to take my 
report into consideration. 



7. There is an agenda on your desk or seat.  The purposes of this meeting are 
to outline the arrangements for the inquiry and to answer any procedural 
queries you may have.  I must emphasise that the merits of the proposed 
development are not for discussion this evening.   

 
8. Can I please have the names of everyone who wishes to speak at this 

meeting and an indication of whom they are representing?  When you are 
speaking, please do so slowly as I shall be taking notes.  Would anyone 
who does not intend to speak, but is here as an observer, please complete 
the attendance sheet which Lyra is circulating.  If you have a mobile phone 
or similar gadget, please take a moment now to ensure that it is on silent. 

 
Scope of the inquiry 

 
9.  I think it may be helpful to set out some background to the present inquiry.  

In 2011 public inquiries were held into the A5 scheme not by the 
Commission but by inspectors appointed by the Department.  The then 
Minister accepted their main recommendations and in July 2012 he 
announced his intention to proceed with the scheme and the making of a 
Direction Order and Vesting Orders.  Following an application for judicial 
review by the Alternative A5 Alliance (AA5A), the High Court quashed these 
decisions in April 2013 because an appropriate assessment under the 
Habitats Directive had not been carried out. 

 
10. A new ES and draft Direction Order, draft Vesting Orders and draft Stopping 

Up of Private Accesses Orders were subsequently prepared and advertised 
for comment.  The Commission was appointed to conduct a conjoined 
inquiry into representations made and this took place between October and 
December 2016.  The Commissioners presented their report in May 2017 
and recommended that the scheme should proceed. 

 
11. In November 2017, the Department announced that it was proceeding with 

the scheme and making a Direction Order and Vesting Orders for Phase 1a – 
Newbuildings to north of Strabane.  Following another application for 
judicial review by AA5A, the High Court quashed these decisions in 
November 2018.  DfI submitted to judgment in recognition of the absence 
of Ministerial authority for the decisions.   

 



12. In March 2019, DfI published notices inviting opinions on an addendum to 
its 2016 ES and four updated reports to inform appropriate assessments 
relating to European sites of nature conservation importance.  The 
addendum refers at Para 1.6.3 to a document titled “Quarrying in the 
Townland of Urbalreagh Extraction Impact Report”, which is available on 
DfI’s website but was not subject to public consultation. 

 
13. DfI Roads has passed to the Commission 265 representations made in 

response to its further environmental consultation of March 2019.  One of 
these, from the A5AA, made several criticisms of the consultation process 
adopted by DfI Roads.  I am grateful to A5AA’s solicitors for sending on, at 
the Commission’s request, a copy of their skeleton argument in support of 
the 2018 judicial review to enable me to understand some of the matters 
referred to in their representation.   

 
14. I have seen a further letter from the same solicitors to DfI, dated 27th 

November 2019, which reiterates points made in the AA5A representation.  
I have also seen DfI’s response, which re-states its known views.  The 
danger with this type of off-line correspondence is that everyone digs 
themselves further into their entrenched positions.  I hope there will be 
some give and take in the course of this evening’s discussions. 

 
15. One of the many procedural criticisms made by the AA5A was the 

unavailability of a new traffic model which was developed since the 2016 
inquiry and is referred to in Paras 1.7 and 1.8.  DfI responded to this 
criticism by publishing the relevant data and placing formal consultation 
notices in the local press on 20th November 2019.  It set a deadline of 10th 
January 2020 for responses.  I will return to this matter later. 

 
16. Taken as a whole A5AA’s criticisms appear to call into question the value of 

holding a public inquiry under the terms of reference which DfI has set.  
While it is not my role to adjudicate on these criticisms, I believe we should 
discuss these issues now to reduce the possibility that everyone concerned 
spends lots of time, effort and money only to have the results of the inquiry 
set aside by the courts. 

 
 



17. Am I right in thinking that (i) the November 2017 Departmental decisions 
were quashed solely for lack of Ministerial authority; and (ii) the court did 
not adjudicate on the other grounds of challenge listed in Para 11 of the 
skeleton argument? 

 
18. Is it correct that the decision to undertake the 2016 public consultation 

exercise was taken by a Minister, Ms McIlveen (AA5A, 70)?  Who took the 
decision to proceed with the March 2019 consultation and did that person 
have the requisite authority (SoS Guidance, Paras 9, 11b, 12a and 12c)? 

 
19. Do the 2014 version of the EU Directive on EIA and the Roads (EIA) 

Regulations (NI) 2017 apply to the A5 road scheme (ESA 1.3.1)?  If they do, 
what would be the consequences?   

 
20. Does Article 6(3)(c) of the EIA Directive which provides for the publication 

of information that becomes available after the original ES was produced 
apply in this instance?  Is there provision for supplementary information as 
referred to in Article 67(7) of the 1993 Roads Order?   

 
21. Is there provision in the relevant iteration of the 1993 Roads Order for 

further environmental information or an addendum to an ES?  Does DfI 
have authority under Article 67A(5) to cause an inquiry to consider an 
addendum as opposed to an updated EIA report?   

 
22. Is there a statutory basis for this inquiry (1954 Interpretation Act, Section 

23)?  Should it be regarded as non-statutory? 
 
23. Why did the Department not develop a new ES in 2019 as it did in 2016 

(Para 2.6.20 of the November 2017 statement)?  Is it open to people 
making representations to re-open issues arising from the 2016 ES which 
were considered at the last inquiry? 

 
24. Is the Urbalreagh report to do with amendments to the project, the 

environmental effects of the amended project, or both?  Why did DfI’s 
press notices of 15th March 2019 not invite comments on the report? 

 
 



25. What is meant by the statement at U 6.1 that the changes that have taken 
place at the quarrying site would not constitute a material change?  Is that 
dependent on the enforcement notices, which are subject to appeal, being 
upheld by the Commission without any significant variation (U 1.5, 5.1)? 

 
26. Whenever an ES is published for consultation, are people entitled to make 

representations about the project and the decision as to whether it should 
proceed (1993 Order, Article 67A(3A)(i) and (j))?  Why did DfI’s press notice 
of 15th March 2019 not invite comment on the project? 

 
27. Are issues such as need, alternatives, funding, phasing and deliverability 

within this scope of this inquiry or have they already been determined?  If 
matters of principle are ruled out, what is the purpose of the inquiry? 

 
28.  What is the significance of Article 6(4) of the EIA Directive regarding early 

and effective opportunities to participate when all options are open? 
 
29. Does DfI intend to release for public comment the latest iteration of the 

outline business case (ESA 1.7) and ancillary documents such as the latest 
economic appraisal report?  Would consideration of such matters fall within 
the terms of reference of this inquiry as currently drafted? 

 
30. If, following this inquiry, DfI ultimately decides to proceed with the road 

scheme, what opportunities for further public participation does it intend 
to provide in relation to the making of a new Direction Order and a new 
Vesting Order?   

 
31. Do the people who have an estate in the 141 dwellings which have been 

approved since the 2016 consultation (ESA 7.4.13) have a legitimate 
expectation of being consulted prior to the making of any new Direction 
Order and/or Vesting Order?   

 
32. What consultation rights do landowners affected by proposed changes to 

the earthworks required at Derg Road to take account of the impact of 
quarrying in the townland of Urbalreagh (U 2.4) enjoy? 

 



33. If fresh public consultation turns out to be necessary in regard to a new 
Direction Order and/or Vesting Order might that necessitate a separate 
inquiry being held after this one is over? 

 
34. Was the consultation exercise seeking the opinion of the public on the 

public on the draft reports to inform habitats assessments legally separate 
from the consultation exercise on the addendum to the ES (1995 Habitats 
Regulations, Regulation 43(4); compare 1993 Roads Order, Article 67(11)?   

 
35. Can the habitats inquiry proceed even if the ES addendum inquiry does not? 
 
36. Is there anything anyone else want to say about the scope of the inquiry? 
 
37. I would like DfI to reflect carefully on the matters we can considered this 

evening and to satisfy itself that the scope of the inquiry is lawful and that it 
will serve a useful purpose.  I would like to have confirmation in writing 
from DfI by the end of next week please.  Would it help if I were to set out 
in a letter the questions I have been asking?  Lyra will get the letter off to 
DfI tomorrow, copy it to AA5A and put it on the Commission’s website 
www.pacni.gov.uk. 
 
Timetable leading to the inquiry 

 
38. That brings us on to Item 3 on the agenda.  Lyra wrote to everyone who 

made a representation in response to DfI’s consultation, setting out a 
timetable leading to the inquiry.  We requested DfI Roads to submit a 
written comment on each representation to reach the Commission by no 
later than 4.00pm on Monday, 9th December 2019 and at the same time to 
copy each comment to the person or group who made the representation.  
We said that comments should be confined to no more than 1,500 words 
per representation.  Can DfI Roads confirm that the comments will be 
delivered on time (refer to e-mail exchange with Mr Kenan dated 5/11/19)? 

 
39. I will now propose one exception to that deadline.  It would be reasonable 

to allow until 4.00pm on Thursday, 12th December 2019 for DfI Roads to 
respond to AA5A’s procedural criticisms which we have discussed in detail 
this evening and to the questions that Lyra will out be sending tomorrow. 

 

http://www.pacni.gov.uk/


40. On receipt of DfI Roads’ comments, people or groups who made 
representations will have an opportunity to respond in writing to the 
Commission by no later than 4.00pm on Monday, 13th January 2020.  
Responses should also be confined to no more than 1,500 words per 
representation.  Copies of all responses received will be forwarded to DfI 
Roads for information. 

 
41. In the interest of fairness, I propose to allow AA5A an extra three days to 

provide their response.  You will have a bespoke deadline of 4.00pm on 
Thursday, 16th January. 

 
42. People who made representations will be entitled, when responding to 

DfI’s comments, to refer to and draw upon the updated traffic modelling 
data, which it has now placed in the public domain.  Can DfI confirm that it 
will forward to the Commission any representations made directly to it 
about the traffic model by no later than 4.00pm on Friday, 17th January? 

 
43. Applying the principle of equality of arms, I don’t think it would be fair in 

the circumstances to permit DfI to submit rebuttal evidence in relation to 
the traffic model.  DfI should come prepared to rebut orally at the inquiry.  
If it becomes necessary to receive post-inquiry evidence from other parties, 
then so be it. 

 
44. The inquiry will open at 10.30am on Tuesday, 18th February 2020 in this 

venue and will continue as necessary on the following day or days.  Are 
there any questions about the timetable? 

 
 Procedures at the inquiry 
 
45. We’ve now reached Item 4.  The Commission has produced a set of 

procedures specifically for this inquiry.  They can be viewed on our website 
www.pacni.gov.uk.  A limited number of hard copies are available this 
evening – see Lyra after we finish.   

http://www.pacni.gov.uk/


46. I will try to conduct the inquiry in a manner with which everyone is 
comfortable.  I will conduct the inquiry on a topic basis.  I will set out the 
order of business in an agenda and lead a round table discussion on each 
topic.  I will indicate when people should speak.  I will ensure that 
everyone has a full opportunity to express views.   

 
47. During the 2016 inquiry, the Commissioners requested DfI, in order to 

reduce any perception that it was an unequal contest, to stop sending a 
live feed of proceedings off-site to their offices.  I assume there is no 
intention to do that again on this occasion? 

 
48. As I said, the inquiry will commence at 10.30am on 18th February.  All 

participants will be expected to be ready in accordance with the agenda.  I 
will move steadily through the business, using the time to the fullest extent 
reasonable.  Each day, there will be a lunch break of around 40 minutes.  
The inquiry will probably finish around 5.30pm unless discussion turns out 
to be unduly protracted.  Before the inquiry closes, I will give an indication 
of approximately when I expect to deliver my report to DfI.   

 
49. Has anyone any questions about procedures?  If you have queries of a 

purely administrative nature, feel free to approach Lyra immediately after 
the meeting.  If any queries occur to you between now and the inquiry, you 
can contact Lyra who will do her best to help you.  Contact details are set 
out on the letter she sent you.   

 
50. Should any problems occur during the inquiry, please raise them with me 

publicly as I cannot engage in any private conversations.  I’m confident that 
the inquiry will run smoothly provided everyone co-operates.   

 
 Other relevant business and close of meeting 
 
51. Is there anything else anyone wants to raise before we close the meeting? 
 
52. If there is no further business, it remains only for us to thank you for your 

attendance this evening and to wish you a safe journey home.  
 


